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Pursuant to Rule 11.4 of the Commission’s Rules of Practice and Procedure, Southern 

California Edison Company (SCE) respectfully moves for leave to file the Final Award of the 

Arbitral Tribunal in the above-referenced arbitration under seal, once the Final Award is 

received. Concurrently with this Motion, SCE is filing and serving a redacted copy of the March 

13, 2017 Award1 and Concurring and Dissenting Opinion, as well as a redacted version of the 

Addendum to the Award (reflecting corrections, as described below).  Also concurrently, SCE is 

filing an unredacted copies of the March 13 Award, Concurring and Dissenting Opinion, and the 

Addendum to the Award as proposed confidential documents in accordance with ALJ Houck’s 

May 31, 2017 Ruling. 

Mitsubishi Nuclear Energy Systems, Inc. and Mitsubishi Heavy Industries, Ltd. 

(collectively, Mitsubishi) contend that certain passages in the March 13 Award and Concurring 

and Dissenting Opinion reflect confidential information that should not be publicly released.  

AREVA Inc. (Areva), and Westinghouse Electric Company LLC (Westinghouse) have made 

similar contentions with respect to certain passages in the Award that discuss their documents.  

Under the Confidentiality Order entered in the arbitration proceeding, when a party to the 

arbitration (such as SCE and San Diego Gas & Electric Company (SDG&E)) receives a written 

request from the California Public Utilities Commission requiring the disclosure of Confidential 

Information, the recipient of the request is required to give prompt written notice to the 

Producing Party (here, Mitsubishi, Areva, and Westinghouse) and reasonably cooperate with the 

Producing Party in its efforts to seek an appropriate remedy to maintain confidentiality or limit 

disclosure.  SCE has provided such notice to Mitsubishi, Areva and Westinghouse, and those 

parties have requested that SCE file a motion for leave to file the unredacted arbitration award 

documents under seal.  Accordingly, SCE presents this motion on behalf of Mitsubishi, Areva, 

                                                 
1  As noted below, the Arbitral Tribunal is in the process of issuing corrections to its initial award.  Thus, 

to distinguish between the Final Award which will eventually be issued and the version issued on 
March 13, the version currently in the arbitration parties’ possession will be referred to as the “March 
13 Award.” 
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and Westinghouse, as required by the Confidentiality Order.  SCE takes no position on the relief 

requested herein beyond presenting the views of those parties; specifically, SCE takes no 

position on whether the information that Mitsubishi, Areva and Westinghouse wish to file under 

seal is confidential.  The remainder of this motion was drafted by Mitsubishi. 

1. INTRODUCTION 

As explained below, although the award of the Arbitral Tribunal was received on March 

13, 2017, the Parties to the arbitration proceeding thereafter filed two Requests for Corrections to 

that award, seeking the correction of typographical and computational errors.  Although the 

Parties to the arbitration proceeding recently received notice that the Tribunal has prepared an 

Addendum to the Award in order to make the requested corrections, and that the ICC Court has 

approved the Addendum, the Tribunal has not yet finalized and executed the Addendum.2  Thus, 

the version of the award currently in the possession of the Parties to the arbitration proceeding 

(the March 13 Award) is incorrect and contains misstatements; until the signed Addendum or 

Final Award is received, it is not yet possible to provide the Commission with a true and 

complete copy of the Final Award. 

Nonetheless, by this Motion, SCE moves the Commission for an Order granting 

confidential treatment to certain information included in the version of the arbitration award 

currently in the parties’ possession as well as the Final Award.  Specifically, SCE seeks 

confidential treatment of what Mitsubishi, Areva, and Westinghouse assert is proprietary, non-

                                                 
2  The form of the final, corrected Award which will be issued by the Tribunal is unknown to the Parties 

to the arbitration.  It is likely that the Tribunal will either issue a corrected version of the March 13 
Award or an Addendum containing only the corrected paragraphs in final form (“Addendum”).  The 
documents submitted by the Tribunal to the ICC Secretariat include both.  In connection with this 
Motion, a redacted copy of the unsigned Addendum will be filed and served.  If both documents are 
received from the Tribunal as a Final Award, a redacted copy of the corrected version of the March 13 
Award (“Final Award”) will be filed and served and an unredacted copy of the Final Award will be 
filed as a potential confidential document (barring an Order to the contrary by the Commission).  If 
only a signed Addendum is received from the Tribunal, a redacted copy of it will be filed and served, 
and an unredacted copy will be filed as a potential confidential document. 
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public information as well as the names of individual current or former employees of the parties 

to the arbitration.  Concurrently herewith, SCE is (a) publicly filing and serving a copy of the 

March 13 Award and Concurring and Dissenting Opinion, as well as the unsigned Addendum, 

with redactions as filed with the Tribunal for consideration in accordance with the terms of the 

Confidentiality Order entered in the arbitration proceeding, and (b) filing as a confidential 

document, but not serving, a copy of the unredacted March 13 Award and Concurring and 

Dissenting Opinion now in its possession, as well as an unredacted copy of the unsigned 

Addendum.  SCE also seeks the ALJ’s permission to publicly file and serve a redacted version of 

the Final Award within two business days of receiving both the final, signed Award and the 

Tribunal’s ruling on the proposed redactions (expected to occur by June 13).   

2. BACKGROUND 

On January 5, 2017, ALJ Houck issued a ruling in this proceeding, directing SCE and 

SDG&E to “file and serve in this proceeding any decision issued in the arbitration between 

SONGS co-owners and Mitsubishi Heavy Industries Ltd. within 48 hours of such decision being 

issued.”  On January 11, 2017, SCE and SDG&E filed a joint response to the January 5 ruling, in 

which they noted that a Confidentiality Order had been entered in the arbitration proceeding, 

under which non-public information included in the orders and opinions of the Tribunal are 

deemed Confidential Information, such that SCE and SDG&E have not been at liberty to 

publicly disclose Confidential Information in the initial arbitral decision.  Specifically, the 

January 11 filing advised that: 

Section 6.7 of the Confidentiality Order [in the Arbitration] establishes a 
process whereby Arbitration Parties may request a redaction of portions of the 
Tribunal's Final Award, limited to information which (a) is kept confidential 
under the Purchase Order, (b) constitutes trade secret or business proprietary 
information protected from disclosure under contractual obligations or 
applicable law or (c) any references to individual current or former employees 
of the Arbitration Parties by name. Under section 6.7, each party shall have 14 
days to suggest redactions, and the Arbitration Parties have 14 days thereafter 
to meet and confer to resolve any disagreements regarding proposed 
redactions. If they are unable to resolve the disagreement, the Arbitration 
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Parties will have 7 days in which to make a joint submission to the Tribunal, 
and the tribunal will determine whether the information merits redaction. 

In light of this process, SCE and SDG&E’s January 11 filing proposed to file and serve a notice 

within 2 business days of receiving the Final Award stating the dollar amounts awarded by the 

Tribunal, and to file a redacted version of the Final Award within 2 business days of receiving 

same.  SCE and SDG&E provided the promised notice, and still plan to file the final redacted 

version of the Award as promised once the Tribunal rules on the redactions, which the parties 

expect to occur by June 13. 

The parties to the arbitration received the initial award from the Tribunal on March 13, 

2017.  The award consists of two documents: an award signed by the three members of the 

Arbitral Tribunal that is 1115 pages in length, and a Concurring and Dissenting Opinion signed 

by one of the arbitrators of 49 pages.  Although the parties to the arbitration proceeding 

exchanged proposed redactions within the 14 day schedule mentioned above, and began to meet 

and confer regarding those redactions, SCE also met with certain OII Parties to attempt to obtain 

their input on redactions made by Mitsubishi.  Unfortunately, the process of meeting with OII 

Parties extended the schedule, and ultimately, representatives of the Alliance for Nuclear 

Responsibility (A4NR) refused to consent to virtually any of Mitsubishi’s technical redactions.3  

On or about May 21, SCE and Mitsubishi agreed that they would submit a table summarizing the 

disputed redactions and the explanations therefore to the Tribunal on May 31. 

While the redaction process was underway, in early April 2017, the Parties to the 

Arbitration filed two separate requests with the Tribunal, seeking correction of computational 

and typographic errors in the March 13 Award.  Although both requests were submitted with the 

concurrence of the non-requesting parties, the corrected Award has not yet been issued by the 

                                                 
3  The arbitration Parties’ redactions fall into two categories: (1) trade secret or proprietary commercial or 

technical information related to the design of the steam generators or the design of the repair of the 
steam generators, and (2) names of current or former employees of the Parties.  There is no 
disagreement between the Parties to the arbitration as to the need to redact the latter category of 
information, and A4NR does not object to those redactions. 
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ICC.  By email dated May 25, 2017, the ICC Secretariat advised the Parties that a draft 

Addendum to the Final Award containing the Parties’ requested corrections had been approved 

by the ICC Court, but that it had not yet been finalized and signed by the Arbitral Tribunal.  

Thus, as of now, the Parties to the arbitration do not have a complete, correct, signed Final 

Award from the Tribunal. 

On May 26, 2017, ALJ Houck issued a ruling in this proceeding, directing SCE and 

SDG&E to “file and serve the written award issued by the International Chamber of Commerce 

no later than 2 days from the date of this Ruling.”  On May 30, 2017, SCE, acting at the request 

of Mitsubishi, objected to the filing and service of an unredacted copy of the award, and 

requested an extension of the deadline for filing and serving the award in order to permit it to file 

a Motion to Seal the unredacted award.  Areva and Westinghouse requested the same of SCE.  

On May 31, 2017, ALJ Houck granted SCE an extension to June 7, 2017 to file and serve a 

Motion to Seal, and, ordered it to file the unredacted March 13 Award as a proposed confidential 

document with the Motion, and to file and serve the redacted version of that award on the service 

list in the proceeding.  This Motion complies with the May 31 Ruling.4  

3. INFORMATION CONTAINED IN THE AWARD IS PROPRIETARY TO THIRD 
PARTIES AND SHOULD BE FILED UNDER SEAL 

In accordance with the May 31 Ruling, SCE is filing unredacted copies of the March 13 

Award, Concurring and Dissenting Opinion, and unsigned Addendum as proposed confidential 

documents, and requests that the ALJ order that they be afforded that status.  These unredacted 

versions include both portions identified as confidential and proprietary by Mitsubishi, Areva, 

and Westinghouse as well as the names of current and former employees of Mitsubishi and 

SDG&E.  Both the March 13 Award and the Concurring and Dissenting Opinion quote from 

technical documents authored by Mitsubishi, Areva and Westinghouse, and, they assert, contain 

confidential and proprietary information of those companies.  The General Manager of 

                                                 
4  As noted above, SCE and SDG&E do not currently possess a complete, correct signed copy of the 

Final Award from the Tribunal. 
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Mitsubishi’s Nuclear Energy Systems Division, the Director of NSSS Engineering for Areva, 

and the Director of Component Replacements & Engineering in the Systems and Component 

Engineering Department of Westinghouse have provided declarations attesting to the 

confidential and proprietary nature of the redacted portions that are in dispute, stating that the 

information would provide competitors with competitively advantageous proprietary information 

(see Kaguchi (Mitsubishi) Declaration at ¶ 7, Fleck (Areva) Declaration at ¶ 6(d), and Andersen 

(Westinghouse) Declaration at ¶ 3).  Each of the declarants noted that the information included 

design, manufacture, and/or technical information proprietary to their respective companies (see 

Kaguchi Decl. at ¶ 5, Fleck Decl. at ¶ 6, and Andersen Decl. at ¶ 3). (Copies of these declarations 

are attached hereto.)  Notably, the declaration supplied by Mitsubishi includes a 55 page table 

explaining why Mitsubishi believes that each and every technical redaction challenged by A4NR 

is properly redacted, proprietary, trade secret information.  Further, a review of the redacted 

version of both the March 13 Award and Concurring and Dissenting Opinion shows that, in 

Mitsubishi’s view, in light of the limited scope of the redacted data as compared with the breadth 

of the Award, the redacted information is of nominal additional value to the Commission and the 

public given the otherwise expansive explanation of the rationale of the Arbitrators in reaching 

the conclusions set forth in the March 13 Award and Concurring and Dissenting Opinion.  

As noted above, a Procedural Order governing the arbitration requires the Parties to 

redact Confidential Information from the Award before disclosing it to entities other than 

regulators.  Specifically, the Procedural Order states: 

The redacted version of the Final Award is not Confidential Information or 
Items and may be disclosed without limitation. The unredacted Final Award 
may be disclosed to [regulatory agencies] provided that the Party disclosing 
the Final Award seeks confidential treatment .… 

Further, California courts routinely redact or seal documents that would otherwise be 

available to the public when “compelling reasons” exist, and the protection of proprietary 

information and trade secrets is well-established as a “compelling reason” to redact or seal 

records.  See, e.g., Velasco v. Chrysler Grp. LLC, No. CV1308080DDPVBK, 2017 WL 388797, 
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at *3 (C.D. Cal. Jan. 26, 2017) (“These documents are the product of Chrysler’s economic efforts 

and public disclosure could allow competitors to build parts with similar specifications and 

manufacturing processes without investing the same effort into research and development”); 

Polly v. Intuitive Surgical, Inc., No. 15-CV-04113-MEJ, 2017 WL 878019, at *3 (N.D. Cal. Mar. 

6, 2017) (“The proposed redactions of Exhibits 11 and 12 pertain to specific data about the MCS 

instrument that qualifies as trade secrets that could be used to harm ISI’s competitive advantage.  

ISI’s interest in maintaining the confidentiality of their trade secrets outweighs the public’s 

interest in accessing this information….  Further, the proposed redactions are narrowly tailored 

in accordance with Civil Local Rule 79-5(b).”);  Benedict v. Hewlett-Packard Co., No. 13-CV-

00119-BLF, 2016 WL 3568922, at *4 (N.D. Cal. July 1, 2016) (“The Court finds that the 

redactions proposed in HP’s Motion for Summary Judgment [and supporting documents] are 

sealable because they contain confidential and private information about HP's business strategy 

and trade secrets.”). 

The unredacted March 13 Award also contains the names of current and former 

employees of the Parties to the arbitration.  None of the OII Parties who reviewed the redactions 

has objected to the redaction of this information; the publication of an unredacted award will, of 

course, make this information public.  

Finally, the CPUC has previously allowed documents containing similar information to 

be sealed in connection with this proceeding.  In January 2013, SCE filed a motion to seal a 

portion of the evidentiary record on the grounds that certain documents contained proprietary, 

non-public information.  SCE filed “Public Versions” and “Proprietary Versions” of the 

documents at issue.  The motion was granted by ALJ Darling on April 19, 2013; in reaching her 

decision she concluded that: 

Based on in camera review of the redacted charts, graphs, and numbers, I find 
they are primarily reflections of the proprietary underlying process used to 
develop the complete reports. The data is generally discussed in the public 
version text of each report. …  The redacted information appears to be of 
nominal additional value to the Commission and the public given the 
otherwise broad disclosure of the reports. 



 -9- 
  
 

 

In Mitsubishi’s, Westinghouse, and Areva’s view, ALJ Darling’s April 2013 conclusions are 

fully applicable to the redactions at issue here.  

4. Conclusion 

For the reasons stated above, SCE respectfully requests the Commission to deem as 

Confidential the unredacted version of the March 13 Award, the Concurring and Dissenting 

Opinion, and the unsigned Addendum filed as potential confidential documents.  SCE also 

respectfully requests leave to publicly file a redacted version of the Final Award within two 

business days of receiving the Final Award once the Arbitral Tribunal has executed it and ruled 

on the proposed redactions.  Finally, SCE respectfully requests the Commission to rule that SCE 

may file an unredacted copy of the Final (corrected) Award under seal, once that document is 

received.  

 

Date: June 7, 2017 Respectfully Submitted, 
 
J. ERIC ISKEN 
WALKER A. MATTHEWS 
RUSSELL A. ARCHER 
HENRY WEISSMANN 
 
 
 /s/ Henry Weissmann      
By: Henry Weissmann 
 
Attorneys for 
SOUTHERN CALIFORNIA EDISON COMPANY 
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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

 

Order Instituting Investigation on the 
Commission's Own Motion into the Rules, 
Operations, Practices, Services and Facilities 
of Southern California Edison Company in San 
Diego Gas and Electric Company Associated 
with the San Onofre Nuclear Generating 
Station Units 2 and 3 

 

 

Investigation 12-10-013 
(Filed October 25, 2012) 

 
 
And Related Matters. 

Application 13-01-016 
Application 13-03-005 
Application 13-03-013 
Application 13-03-014 

 

 

[PROPOSED] ALJ RULING GRANTING SOUTHERN CALIFORNIA EDISON 
COMPANY’S MOTION TO SEAL PORTIONS OF THE AWARD OF THE ARBITRAL 

TRIBUNAL IN THE ARBITRATION AMONG SOUTHERN CALIFORNIA EDISON 
COMPANY, EDISON MATERIAL SUPPLY, SAN DIEGO GAS & ELECTRIC 
COMPANY, THE CITY OF RIVERSIDE, MITSUBISHI NUCLEAR ENERGY 

SYSTEMS, INC. AND MITSUBISHI HEAVY INDUSTRIES, LTD. 

 

1. INTRODUCTION 

On June 7, 2017, Southern California Edison Company (SCE) filed a motion for leave to 

file certain confidential information under seal.  This Ruling grants the relief requested. 

2. RELIEF REQUESTED 

On January 5, 2017, ALJ Houck issued a ruling in this proceeding, directing SCE and 

SDG&E to “file and serve in this proceeding any decision issued in the arbitration between 

SONGS co-owners and Mitsubishi Heavy Industries Ltd. within 48 hours of such decision being 

issued.”  On January 11, 2017, SCE and SDG&E filed a joint response to the January 5 ruling, in 
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which they noted that a Confidentiality Order had been entered in the arbitration proceeding, 

under which non-public information included in the orders and opinions of the Tribunal are 

deemed Confidential Information, such that SCE and SDG&E have not been at liberty to 

publicly disclose Confidential Information in the initial arbitral decision.  The January 11 filing 

proposed to file and serve a notice within 2 business days of receiving the Final Award stating 

the dollar amounts awarded by the Tribunal, and to file a redacted version of the Final Award 

within 2 business days of receiving same.  SCE and SDG&E provided the promised notice, and 

still plan to file the final redacted version of the Award as promised once the Tribunal rules on 

the redactions, which the parties expect to occur by June 13. 

The parties to the arbitration received the initial award from the Tribunal on March 13, 

2017 (“March 13 Award”).  The award consists of two documents: an “award” signed by the 

three members of the Arbitral Tribunal and a Concurring and Dissenting Opinion signed by one 

of the arbitrators.  In early April 2017, the Parties to the Arbitration filed two separate requests 

with the Tribunal, seeking correction of computational and typographic errors in the March 13 

Award.  Although both requests were submitted with the concurrence of the non-requesting 

parties, and although the parties to the arbitration have received an unsigned version of an 

Addendum to the March 13 Award containing the corrected paragraphs in final form 

(“Addendum”), the corrected Award has not yet been issued by the ICC, and as of now, the 

Parties to the arbitration do not have a complete, correct, signed Final Award from the Tribunal. 

On May 26, 2017, ALJ Houck issued a ruling in this proceeding, directing SCE and 

SDG&E to “file and serve the written award issued by the International Chamber of Commerce 

no later than 2 days from the date of this Ruling.”   

On May 30, 2017, SCE, acting at the request of Mitsubishi, objected to the filing and 

service of an unredacted copy of the March 13 Award, and requested an extension of the 

deadline for filing and serving the award in order to permit it to file a Motion to Seal the 

unredacted March 13 Award.  Areva and Westinghouse requested the same of SCE.   
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On May 31, 2017, ALJ Houck granted SCE an extension to June 7, 2017 to file and serve 

a Motion to Seal, and, ordered it to file the unredacted March 13 Award as a proposed 

confidential document with the Motion, and to file and serve the redacted version of that award 

on the service list in the proceeding.   

On June 7, 2017, SCE filed the unredacted copies of the March 13 Award, the 

Concurring and Dissenting Opinion, and unsigned Addendum, as potential confidential 

documents due to the inclusion of confidential, proprietary and trade secret information of SCE’s 

vendors Mitsubishi Heavy Industries, Ltd. and Mitsubishi Nuclear Energy Systems, Inc. 

(collectively, Mitsubishi), Areva Inc. (Areva), and Westinghouse Electric Company LLC 

(Westinghouse) as well as the names of individual current or former employees of the parties to 

the arbitration.  The motion was accompanied by declarations of knowledgeable representatives 

of Mitsubishi, Westinghouse and Areva which stated that the unredacted documents included 

design, manufacture, and/or technical information proprietary to their respective companies, 

which was not publicly available and which, if released, would provide competitors with 

competitively advantageous proprietary information.  Based on these assertions, SCE’s motion 

requests the Commission to designate the unredacted copies of the March 13 Award, the 

Concurring and Dissenting Opinion, and the unsigned Addendum as confidential documents in 

this proceeding. 

SCE’s request that the referenced information be treated as confidential is reasonable and 

supported by the facts, and is therefore granted.  The Commission deems as Confidential the 

unredacted version of the March 13 Award, the Concurring and Dissenting Opinion and the 

unsigned Addendum.  The Commission also grants SCE’s request for leave to publicly file a 

redacted version of the Final Award within two business day of receiving the Final Award once  
  



 

 -4- 
  
 

 

the Arbitral Tribunal has executed it and ruled on the proposed redactions.  Finally, the 

Commission grants SCE’s request that SCE may file an unredacted copy of the Final (corrected) 

Award under seal, once that document is received.  

 

 

Dated:  _______________  By:  _________________________________________ 




